
On July 18, 2017, the Finance Minister tabled a tax reform 
plan with several measures designed to abolish certain tax 
planning strategies using private corporations. The 
legislative proposals published at that time provided for 
measures to limit the possibilities for an individual 
(entrepreneur-shareholder) from splitting his or her income 
with family members taxed at a lower rate by transferring 
certain income from a private corporation. To counter this 
type of planning, the July 2017 proposals proposed to extend 
the rules governing the tax on split income (TOSI) currently 
applicable to minors, to make them applicable to some 
income earned by individuals aged 18 and over.  

Last October, the federal government did an about-face on 
several aspects of its overall reform plan,1 but confirmed its 
intention to maintain measures to counter family income 
splitting, in a simplified version.  

It is with this in mind that amended legislative proposals 
were published on December 13, 2017.2 These proposals 
reiterate the general structure of the TOSI amendments 
proposed last July, with some relief.  

                                                             
1  For more information, go to Update on Measures Proposed by Federal 

Government to Abolish Certain Tax Planning Using Private Corporations, Tax 
Reductions Announced for SMEs and Other Measures (October 25, 2017). 

2  The legislative proposals and technical documents, including the 
Canada Revenue Agency guidelines are available on the Finance site: 
http://www.fin.gc.ca/n17/17-124-eng.asp.  

As he had proposed on July 18, 2017, the Finance Minister is 
maintaining his intention to extend the application of TOSI to 
adults who receive “split income”. However, the December 13th 
legislative proposals provide some relief, compared with the 
initially proposed measures, in particular, by adding certain 
exclusions to limit their scope.  

Moreover, if none of the TOSI exclusions described below 
applies, individuals will be subject to TOSI in respect of amounts 
received directly or indirectly from a related business, to the extent 
the amounts received exceed a “reasonable return”. To this end, 
the “reasonableness test” in the July 18th legislative proposals has 
been retained, albeit with some relief. 

Here is a brief overview of the latest proposed measures.3  

To summarize, under the current TOSI rules, the following types 
of income4 received by a minor child5 are taxed at the higher 
marginal rate rather than the regular progressive rates: 

▪ Dividends or other benefits6 on unlisted shares held directly 
or through a trust or partnership; 

3  The table in Appendix presents a comparison of the July and 
December proposed measures.  

4  That is, income that qualifies as “split income”. 

5   In this document, “minor” refers to a person aged under 18 and 
“adult” to a person aged 18 or over.  

6   Including a taxable benefit included in income pursuant to section 15 
of the Income Tax Act (ITA). 
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▪ Income from a partnership or trust if it comes from: 

– a business operated by a person related to the child or a 
business of which the related person is a shareholder, or 
the rental of property to such a business; 

– a business activity or rental of property where a person 
related to the child plays an active role, on a regular basis, 
in the activity or is a partner in the partnership that is 
earning the income. 

▪ A capital gain realized directly or through a trust, that is 
realized when corporate shares are transferred to a person 
with a non-arm’s-length relationship with the minor, insofar 
as the taxable dividends paid on the shares would be subject 
to the TOSI.7 

The tax therefore generally applies to dividends from private 
corporations and other income derived directly or indirectly from 
a related business, that is, generally, a business in which members 
of the minor’s family are involved or have a material interest.  

Income from property acquired upon the death of a parent is 
generally not subject to this measure and this tax does not apply 
to wages earned by a minor.  

Under the proposed measures, the definition of “split income” 
would be extended to include: 

▪ income from certain types of debt issued by a private 
corporation, a partnership or a trust;8  

▪ the capital gain from the disposition of certain property 
(e.g. shares), when the income would be considered as split 
income, except for certain capital gains that are considered to 
be “excluded amounts” for TOSI purposes, as described 
below. 

Under the proposals, wages would still not be subject to the 
TOSI.9 Moreover, the proposed extension of the TOSI to income 
from reinvested split income in the case of minors and adults 
under the age of 25, that had been proposed on July 18th, has been 
withdrawn. 

The December 13, 2017 legislative proposals provide for the 
addition of certain exclusions to the application of the TOSI to 
adults.10 When an exclusion applies to an individual, that person 

                                                             
7  As a result of this measure, a minor may not claim the lifetime capital 

gain exemption (LCGE) with respect to the gain on the sale of shares 
(or other eligible property) to a non-arm’s length person. 

8   In short, interest income received from a corporation, partnership or 
trust will now be subject to the TOSI if other amounts (such as 
dividends) paid by the debtor to the individual were subject to this tax.  

9  Paying a salary to an individual is still a business income splitting 
option as long as it is reasonable considering the services provided.  

10 Unless otherwise indicated, these new excluded amounts essentially 
apply to adults.  

11  Qualified small business corporation shares and qualified farm or 
fishing property.  

12 However, the TOSI always applies when the gain realized by a minor 
on the sale to a non-arm’s length person, even if the property qualifies 
for the LCGE. This currently applicable rule is unchanged, but it will 

will not need to consider the potential application of the TOSI 
rules for amounts received from a related business and, 
accordingly, will not need to determine whether the amounts are 
reasonable. The regular tax rules therefore apply to this income 
and these gains.  

Amounts excluded from the application of the TOSI include:  

▪ Capital gains on the disposal of property that qualifies for the 
lifetime capital gains exemption (LCGE), 11 whether or not the 
exemption is claimed by the individual (minor12 or adult) in 
this respect; 

▪ For adults aged 18 to 24:  

– income and gains from certain inherited property; 13  

– The “exempt return” on capital contributed to a related 
business, that is, an amount equal to a prescribed rate of 
return over the fair market value of the property invested 
in the business by such an individual; 

▪ The capital gain on the deemed disposition of property at the 
time of death (minor or adult);  

▪ Amounts derived from property acquired in a separation or 
divorce settlement.  

Contrary to the July 18th proposals, the proposal to extend the 
TOSI to taxable gains will not limit access to the LCGE, because 
under the amended proposals, the TOSI will not apply to capital 
gains realized on property that is eligible for the LCGE, whether 
the gain is realized directly by the individual or by a trust.14  

The December 13, 2017 proposals also include two new more 
specific exclusions, one for income derived from an “excluded 
business” and one for the amount derived form “excluded shares” 
of the individual.  

These new exclusions automatically exclude from the application 
of TOSI (without having to apply the reasonableness criterion) 
amounts received by family members of the business owner who 
are engaged in the family business on a substantial basis.  

Excluded business 

This exclusion applies to adults aged 18 and over who have made 
a substantial labour contribution (generally an average of at least 
20 hours of work per week) to the business during the year, or 
during any five previous years.15  

not be extended to be applicable to adults, as had been provided in the 
July 18th proposals. 

13  This exclusion was already in place for the application of the TOSI to 
minors, it has been extended to apply to adults between the ages of 
18 and 24. 

14 Except for gains realized by a minor on the sale to a non-arm’s length 
person. 

15  The five-year criterion is intended to ensure that individuals who have 
made a substantial labour contribution to the business over several 
years will continue to be exempt from the TOSI after they retire or 
after they reduce their interest in the business. The five years do not 
have to be consecutive or immediately before the taxation year in 
which the amount is received.  
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Amounts received directly or indirectly from such a business are 
not be subject to TOSI16.  

Excluded shares 

This exclusion applies to adults aged 25 and over who own 
directly at least 10% (voting and in value) of the shares of a private 
corporation where:17 

▪ The corporation earns less than 90% of its business income 
from the provision of services; 

▪ The corporation is not a professional corporation (i.e., a 
corporation that carries on the professional practice of an 
accountant, dentist, lawyer, medical doctor, veterinarian or 
chiropractor); 

▪ 90 % or more of the corporation’s income is not derived, 
directly or indirectly, from a related business.  

Income and capital gains from such shares are not subject to the 
TOSI.  

Individuals aged 25 and over who do not qualify for either of the 
above-described exclusions will be subject to the TOSI with 
respect to any amount received from a related corporation 
(i.e., any “split income”) that does not satisfy the reasonableness 
criteria.  

Accordingly, the “split income” that the adult receives may be 
exempt from the application of the TOSI if it is considered 
reasonable based on the contribution to the business by the 
individual and members of his or her family. The reasonableness 
criteria are determined according to the following:  

▪ the work performed in support of the business; 

▪ the property contributed directly or indirectly in support of 
the business; 

▪ the risks assumed in respect of the business; 

▪ the amounts received from the business; 

▪ any other relevant factors. 

According to the Finance Minister: 

“It is intended that an amount will not qualify as a reasonable 
return from a related business only in cases where it is evident that 
an amount received by an individual from the business is 
disproportionate relative to the contributions to, and amounts 
received from, the business by them and other family members. It 
is not meant to second-guess a bona fide exercise of business 
judgment by the participants in a business.”18 

In some cases, adults aged 18 to 24 with split income that would 
not otherwise be an excluded amount19 may also avail themselves 
of the reasonableness criteria in respect of family business income 
if they have made a contribution from their own independent 
capital. The reasonableness criteria applicable to this age group 
will therefore be more restrictive, since their labour contribution 
will not be included in determining a reasonable return for this 
purpose. 

                                                             
16 Gains from the disposition of property will be an excluded amount 

because of the excluded business exception only if the individual 
satisfies the five-year test of the excluded business definition. 

17  For the 2018 taxation year, this 10% holding limit will be considered 
to be satisfied if it is reached at the end of 2018. This is a transitional 
measure that only applies for 2018.  

Specific rules will provide an exemption from TOSI for amounts 
received by the business owner's spouse, provided that the owner 
meaningfully contributed to the business and is aged 65 or over. 
Briefly, amounts received by spouses in these circumstances will 
be excluded from the TOSI if they would have been excluded in 
the hands of the business owner.  

The legislative proposals also include some additional compliance 
measures applicable as of the 2018 taxation year.  

For example, trusts will now have a trust account number which 
they will have to declare in accordance with regulatory 
requirements, just as corporations and partnerships must use their 
business numbers. 

As well, trusts and partnerships will now have to produce T5 slips 
for the interest paid during the year.  

The amendments to the TOSI are proposed to be effective for 
the 2018 and subsequent taxation years. 

In addition to the proposals to extend application of the TOSI 
rules to specific adults, the July 18th reform plan provided for 
other measures to limit tax planning using private corporations.  

Last October, the federal government confirmed it would not be 
adopting the measures proposed in July to limit access to the 
LCGE. The December 13th legislative proposals confirm this; 
eligibility to the LCGE is unchanged.  

The Finance Minister of Canada also confirmed last fall that the 
government would not proceed with the implementation of 
measures proposed in July relating to the conversion of income 
into capital gains. The December 13th proposals thus do not 
reiterate these measures. However, it should be noted that the 
Minister’s decision not to implement the initially proposed 
measures does not mean that he intends to renounce the stated 
objective of putting an end to what he considers to be a form of 
surplus stripping. New measures may still be released in this 
regard. Taxpayers wishing to implement this form of planning 
should bear this possibility in mind.  

The federal government also stated that it will work with family 
businesses, in particular, farming and fishing businesses, to make 
business transfers to the next generation easier and more efficient. 
It will be interesting to see which measures will be proposed in 
this regard. 

Lastly, this fall, the Finance Department confirmed its intention 
to adopt measures to limit benefits from deferring taxes resulting 

18  Canada Finance Department, Technical Backgrounder on Measures to 
Address Income Sprinkling, page 2.  

19  As previously mentioned, split income of adults aged 18 to 24 could, 
among others, be excluded from the application of the TOSI up to a 
return calculated at a prescribed rate on capital contributed to the 
business (“exempt return”). 

http://www.fin.gc.ca/n17/data/17-124_2-eng.asp
http://www.fin.gc.ca/n17/data/17-124_2-eng.asp
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from passive investments in private corporations. The details of 
the proposed measures will be published in the 2018 federal 
budget.  

As a reminder, the Department’s October 18, 2017 information 
document stated the following: 

▪ Investments already made by private business owners as well 
as future income generated by these investments will be 
protected – these measures will only apply in the future;  

▪ The measures will protect corporations’ ability to save for 
emergencies or for future investment purposes, such as the 
purchase of equipment, hiring and training staff and 
developing activities;  

▪ A $50,000 passive income threshold per year will apply to 
these new measures, such that there will be no increase in the 
tax on investment income below this threshold; 

▪ Measures are planned to ensure that the incentives offered to 
angel investors and venture capital investors are maintained so 
that they continue to invest in the future generation of 
Canadian innovators. 

We’ll likely have to wait for the next budget for more details.  

To summarize, based on the December 13, 2017 legislative 
proposals, the TOSI may apply to the members of a business 
owner’s family as of 2018, regardless of their age. They will be 
automatically excluded from the application of these rules if an 
exclusion specifically provided in the ITA applies, for instance, if 
they receive amounts from an excluded business or excluded 
shares. Otherwise, the amount received by the individual from a 
related business must be reasonable to avoid application of the 
TOSI. If the test is not satisfied, the higher personal tax rate will 
apply to the income.  

The measures are subject to change until they are officially 
adopted. However, it’s important to take them into consideration 
in future tax planning.  

Your Raymond Chabot Grant Thornton advisor can help you 
determine which measures apply to your situation and assist you 
through the process of applying them. Feel free to consult him or 
her. 

You can also visit our site at rcgt.com for additional information.  
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Definition of “split income” 

Definition broadened to include 
new types of income to which the 
TOSI did not apply previously 

▪▪  “Split income” extended to include:  

– Certain interest income (creditor whose 
shares would be subject to the TOSI) 

▪ Some relief is provided in respect of this 
proposed extension:  

– Extension maintained to include interest 
income from a related business 

– The capital gain (CG) on any property 
on which income would be subject to 
the TOSI (even if sold to a third party)  

– Extension applies solely to CG realized 
on property with income subject to the 
TOSI other than an excluded amount 
(such that the CG on all property 
eligible for the LCGE is excluded from 
the TOSI)  

– Income from reinvested split income 
(applicable to minors and adults aged 
18 to 24)20 

– Measure not retained, the TOSI will 
therefore not apply to compound 
income 

Amounts excluded from the application of the TOSI  

Inherited property ▪ If under 25: income on property inherited 
from either parent, or from any other 
person if individual studying full time 

▪ Exclusion retained in the amended 
proposals 

Other specific exclusions ▪ N/A New exclusions added:  

▪ Amount received from an “excluded 
business”, that is, a business in which the 
individual is actively engaged on a regular, 
continuous and substantial basis21  

– During the year or  

– During the past five years22 

▪ Amounts from “excluded shares”  

– Individual aged 25 and over  

– Owns at least 10% of the shares of the 
corporation in terms of votes and value 

– Less than 90% of the corporation’s 
business income is from the provision 
of services and the corporation is not a 
professional corporation 

– 90 % or more of the corporation’s 
income is not derived, directly or 
indirectly, from a related business 

                                                             
20   For example, interest income earned on an investment acquired with funds that were subject to the TOSI. 

21   An individual who works an average of 20 hours per week in the business during the year will be deemed to be actively engaged on a regular, continuous 
and substantial basis. If an individual does not meet the average 20-hour threshold, then it will be a question of fact as to whether the individual was 
actively engaged in the business on a regular, continuous and substantial basis. 

22   Gains from the disposition of property will be an excluded amount because of the excluded business exception only if the individual satisfies the five-
year test of the excluded business definition. 
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Other specific exclusions 
(continued) 

▪ N/A ▪ CG on the disposition of property that 
qualifies for the LCGE (including qualified 
small business corporation shares), such that 
the CG on the disposition of such a 
property will be excluded from the TOSI, 
regardless of whether the LCGE is claimed 
by the individual (minor or adult)23  

  ▪ Individuals aged 18 to 24: amount 
equivalent to a prescribed rate of return on 
capital contributed to a related business 

▪ CG on the deemed disposition at the time 
of death  

▪ Amounts derived from property acquired in 
a separation or divorce settlement 

Exclusion based on reasonableness 
criteria 

▪ If over 18: “reasonable amount” criterion 
applies to all split income24 

▪ Amount deemed unreasonable if it is greater 
than what an arm’s length party would have 
agreed to pay, based on the following 
factors for the individual in question:  

– Labour contributions 

– Capital contributions in support of the 
business 

– Risks assumed in respect of the business 

– History of amounts received (dividends, 
salaries, etc.) from the business 

▪ Reasonableness criteria apply to any split 
income amount, other than an excluded 
amount25 

▪ The reasonableness is determined on the 
basis of the following, relating to the 
individual and his or her family members 
(thus considering a global context): 

– work performed in support of the 
business 

– property contributed directly or 
indirectly in support of the business 

– risks assumed in respect of the business 

– amounts received from the business  

– any other relevant factors 

 ▪ More restrictive criterion proposed for 
individuals aged 18 to 24 

– Individual is actively engaged on a 
regular, continuous and substantial basis 
in the activities of the business or at the 
equivalent of a prescribed return on the 
capital contribution 

▪ Restrictive criterion applicable to individuals 
aged 18 to 24  

– Criterion solely on the basis of the 
individual’s capital contribution to the 
business 

Deeming disposition  

Inherited property ▪ N/A ▪ Addition of a new presumption so that the 
tax treatment applicable to an adult 
individual who inherits property is at least as 
favourable as that of the deceased person’s 

Related individuals  

Related persons for TOSI purposes ▪ Proposed extension of the concept of 
related individuals for the purposes of the 
TOSI to include aunts, uncles, nieces and 
nephews 

▪ The class of related individuals for the 
purposes of the TOSI rules will not be 
extended to aunts, uncles, nieces and 
nephews 

 

                                                             
23   However, the TOSI always applies when the gain realized by a minor on the sale to a non-arm’s length person, even if the property qualifies for the 

LCGE. This currently applicable rule is unchanged but it will not be extended to be applicable to adults, as had been provided in the July 18th proposals. 

24 Given the limited number of amounts excluded from the TOSI in the July 18th proposals, the reasonableness criterion was applicable to almost any split 
income amount received by an adult.  

25  Extension of the concept of excluded amounts results in reducing the number of situations where application of the reasonableness test will be required.  


